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Introduction

Watertime is based on 29 case studies. These case studies are expected to provide information on the interaction between a range of PESTE (Political, Economic, Social, Technical and Environmental) factors, at various levels, and the parties and processes involved in decision-making, including the constraints on decisions and objectives of decision-makers, so that models can be developed of these interactions to guide future decision-makers.

The city of Grenoble, which has good quality water resources and a satisfactory network, nevertheless experienced an intense period of change from the mid-1980s. These events were initiated by the technical need for a new wastewater treatment plant, personal political ambitions and connections, and proposals from private companies. The operation of both water supply and sewerage were privatised under “gestion déléguée”, in return for financial support for political parties and a mayoral election campaign, which was subsequently judged to be corrupt. The private operator renegotiated a different form of contract following this, but problematic economic effects on consumers persisted while the legal validity of operations proved uncertain, and some years of political activity were involved before the contracts were dismantled. Legal and audit processes played a significant role in this process. The private operations of the wastewater treatment plant by a different company were also characterised by lack of transparency, high costs and intensive renegotiation, until efforts were produced by local authorities aiming at ensuring greater public control and sewerage operations at regional level were separated from wastewater treatment and re-municipalised.  

The processes at Grenoble provide an acute illustration of the complex relationships and processes that can be experienced in the French system. It is expected to provide indicators as to the economic and political factors which can affect the performance of such a system, and the range of processes which can be involved.

1 City background 

Grenoble is a city in south-eastern France, with a population of some 158,000. Located in the Rhône-Alpes region, it is situated at the foot of the Alps, at the confluence of the Drac into the Isère river
. Further details are available at http://en.wikipedia.org/wiki/Grenoble.  
2 Water and wastewater undertaking

2.1 Background

This section lays out a short introduction to the context of the case study water and wastewater undertaking. It also includes information on the ownership, operational management responsibility and administrative structure of the water and wastewater services. 

2.2 Water and wastewater undertaking profile

The below table provides data on REG (Régie des Eaux de Grenoble), the municipal undertaking operating water supply in the city of Grenoble, as well as in the communes of Sassenage and La Tronche.

	DATA
	CONCEPT

	Undertaking identification
	Régie des Eaux de Grenoble (REG)

	Geographical scope
	Grenoble

	Type of activity
	Water supply only

	Type of assets ownership
	Public

	Type of operations
	Public

	Total personnel (no)
	85 agents

	Outsourcing (%)
	28 %

	Annual costs (EUR/a)
	€ 9.45 million 

	Annual revenue (EUR/a)


	€ 10.017 million

	Average annual investment (EUR/a)
	€ 3.557 million

	Tariffs (EUR/m)
	(pre-tax) Water charge: € 0.84 /m³
Wastewater charge: € 1.29 /m³


Source: REG, 23rd November 2005. 

2.3 Region profile

	DATA
	For GRENOBLE

	DEMOGRAPHY AND ECONOMICS

	Population density (persons/km )
	Grenoble: 8,315 pers /km²

Sassenage: 735 pers /km²

La Tronche: 1,005 pers /km²

	Household occupancy (persons/house)
	2.26

	Population growth rate 
	

	· Current (% per year) 
	0.7 per cent

	· Forecasted (% per year)
	

	Gross National Product per capita (EUR/capita/a)
	€ 28,883/capita/a (2004)

	ENVIRONMENT 

	Yearly rainfall 
	(average for the past 30 years)

	· Average (l/m2/a)
	929.8 mm

	· Maximum (l/m2/a)
	1288.6 mm (in 1977)

	· Minimum (l/m2/a)
	480 mm (in 1989)

	Air temperature
	(average for the past 30 years)

	· Daily average ((C)
	11.64°C

	· Daily maximum ((C)
	

	· Daily minimum ((C)
	

	Topography
	

	· Maximum delivery elevation (m)
	272m

	· Minimum delivery elevation (m)
	214m

	Raw water quality – Sources types
	

	· Surface water (%)
	0

	· Natural springs and wetlands (%)
	0

	· Well water (%)
	100%

	· Borehole water (%)
	0

	· Saline and brackish water (%)
	0


Source: REG, 23rd November 2005. 

It should be noted that there are two relevant regions, for the purposes of this case study. In fact, water supply is provided by the municipal operator REG to the city of Grenoble and the adjacent communes of Sassenage and La Tronche, while sewerage operations are carried out by a municipally-owned undertaking of the metropolitan community of Grenoble, covering 23 communes including Grenoble for a total of 372,500 inhabitants. Wastewater treatment is also provided at a broader regional level, but operations are carried out by a private company.

2.4 Performance indicators

	INDICATOR
	For GRENOBLE

	CUSTOMER COMPLAINTS

	Customer complaints, water supply  (no/connect/a)
	1130/ 47716 (total number of connections) or 9920 (number of connections for 1 year)

	Customer complaints, wastewater (no/connect/a)
	R.E.G. is only in charge of the water services.

Wastewater is taken care of by a group of 26 cities.

	WATER LOSSES
	

	Non-revenue water by volume (%) 
	18.84 per cent

	Water losses by volume (%)
	7 per cent

	Sewer network leakage (%)
	R.E.G. is not in charge of it

	FINANCIAL DATA 

	

	Unit total costs (EUR/m3)
	€ 0.84 /m³

	Unit annual revenue (EUR/m3)
	

	Unit investment  (EUR/m3)

	€ 0.30 /m³

	PERSONNEL
	

	Total personnel  per 1000 connections 

(nº/1000 connections)
	1.78 / 1000

	
	


Source: REG, 23rd November 2005. 

Non-revenue water includes leakage, watering of public spaces and non-revenue water supplied to municipal authorities.
3 Actors in water and wastewater services provision and production 
The following set of prominent actors can be identified: private operators engaging in interest-seeking practices in order to acquire markets, including putting forward proposals to local authorities and offering inducements to secure contracts, and retain long term contracts; local authorities interacting with private operators in order to pursue fiscal objectives or other less legitimate objectives and, after the change in majority at local level, adopting a more severe approach towards the private operator. However, a considerable role was played by criminal and administrative courts of justice, with criminal courts exposing corruption behind the privatised deal and administrative tribunals defining the boundaries in which the municipal government’s decisions could be legally taken. It should also be noted that the “tribunal du commerce” played a significant role, although as a passive actor, in that the perceived threat of compensation in case of unilateral breach of contract informed all decisions by the city council on whether and how to terminate the lease contract with the private operator. An important role in informing local decisions has also been played by the regional audit body Chambre Régionale des Comptes as it had exposed the economic flaws of the water supply and sanitation lease contracts. Finally, civil society organisations and individual political parties such as the green ADES acted as catalysts for institutional change by challenging the legality of decisions to issue the lease contracts and renegotiate them with the same private operator, while after the decision to remunicipalise urban water operations they have acted to ensure the long term stability of the new setup, both in their institutional capacity and through participatory mechanisms.   

Episodes

3.1 Award of lease contract to COGESE, 1989-1996

In 1983, a right-wing coalition took control of the syndicate of municipalities governing river basins within the metropolitan region of Grenoble. In 1984, the then Mayor of Grenoble Alain Carignon, initiated a new policy in favour of private sector participation in gas, electricity and water services. Mr. Carignon was a prominent member of RPR, the party whose general secretary from 1976 to 1978 was Jérôme Monod, Chairman of the Supervisory Board of the major water company Lyonnaise des Eaux (then Suez-Lyonnaise des Eaux and now known as Suez).  

In 1989, Alain Carignon took the initiative to privatise the city’s water services to Lyonnaise des Eaux’ subsidiary COGESE (Compagnie de Gestion des Eaux du Sud-Est). The deal went ahead in spite of strong opposition led by green political party ADES and trade unions, which included strikes and demonstrations
. Trade unions CGT and CFDT together with several consumers and citizens associations filed petitions with Grenoble Tribunal Administratif against the 13th July 1989 city council decision to privatise water services
. Despite this opposition, Grenoble city council voted on 3rd November 1989 to award a 25-year long water supply and sewerage lease contract to COGESE. 

In fact, the lease consisted of the delegated management of water supply and sewerage under two “affermage” contracts, one for water supply and one for sewerage. Under typical “affermage” the delegating authority remains in charge of providing all new investments, for example on extensions of the network, while the private operator maintains and operates water infrastructure
. The Grenoble 25 year-long “affermage” contracts exceeded by far the usual duration of this type of arrangements
. 

The 1989 privatisation ended more than a century of municipal provision of water supply in Grenoble. At the time of privatisation, municipal water supply was characterised by an extremely low price to consumers and good quality of water supplied and service provided. Despite the low water price, the publicly managed service appeared profitable and regularly contributed to the municipal budget.

Contrary to French law, Grenoble mayor Alain Carignon failed to inform the councillors on facts which may have influenced their opinion. Although many councillors requested to examine a report demonstrating that the delegated management of water would lead to sensible increases in prices, the mayor failed to produce such report
.

3.1.1 The impact of fiscal considerations prior to the award of the contracts: transfer of funds to the municipal budget and underinvestment

In its November 1995 report, the Rhône-Alpes Chambre Régionale des Comptes revealed that from 1981 to 1989 the municipality had transferred FF 60 million and FF 36 million respectively from the water and sewerage budgets of the municipal undertaking “régie directe” to the principal budget of the municipality. In the nine-year period such practice, which corresponded to hidden taxation, corresponded to the diversion from the system of FF 0.40 per cubic metre for water and FF 0.36 per cubic metre for sewerage
. As tariffs had not increased accordingly, the transfer of resources from the water supply and sewerage operations resulted in underinvestment
. 
The transfer of funds from water operations to the municipal budget accelerated significantly during the last three years of public sector operations before the 1989 semi-privatised concession. In 1989 alone, FF 4.1 million out of FF 39.8 million turnover contributed to the municipal budget and the water service revolving funds (in 1989, FF 2.9 million)
. 

Unlike water supply the financial situation of the sanitation service remained uneasy until 1988, especially due to funds contributed to the construction of the Aquapole wastewater treatment station. Receipts after contribution to the municipal budget hardly covered interest on debt and operating and maintenance costs; aggregate net losses for the period 1981 to 1988 amounted to about FF 1 million. Nevertheless, the municipality failed to contribute at least FF 17.7 million to rain-water evacuation costs incurred from 1985 to 1989. Non payment of such contributions therefore corresponded to an undue transfer of resources from the sanitation service to the municipal budget
.

3.1.2 Inducements to award the lease contracts: corruption and fiscal considerations 

3.1.2.1 Corruption

The award of the lease contracts was based on corruption.  In November 1995 a French court convicted both the leading Grenoble politician – Alain Carignon - and a leading executive of Lyonnaise des Eaux. The privatisation deal had been concluded in exchange for contributions by Lyonnaise des Eaux to Carignon’s electoral campaign, and other gifts, totalling over FF 19 million.  

Both Carignon – who was by then minister of communications in the central government - and Jean-Jacques Prompsy, a Lyonnaise des Eaux executive, who had by then risen to the position of chief executive of the worldwide business of SITA, Lyonnaise’s waste management division - were convicted of respectively accepting and paying bribes. 

The sentences passed by the Lyon Tribunal de Grande Instance on 16th November 1995 were increased by the 9th July 1996 ruling of the Lyon Cour d’Appel
, which was confirmed by the French Cour de Cassation on 27th October 1997
 - Carignon received a four-year prison sentence and Prompsy a one-year prison sentence. Marc Michel Merlin, president of COGESE and executive of the consultancy Merlin (“cabinet d’études Marc Michel Merlin”), was convicted and received a one-year prison term. The Cour de Cassation also judged that the corrupt deal had damaged consumers and allowed consumers to claim compensation, fixed at a total FF 300,000 by the Chambéry Cour d’Appel on 10th June 1998
. 

Court rulings on corruption related to the Grenoble/Lyonnaise des Eaux water contract, 1995-1997

	Court
	Date
	Defendant 
	Sentence
	Other Decisions

	Tribunal de Grande Instance, Lyon
	16.11.95
	Alain Carignon
	· 5-year prison sentence (2-year with conditional discharge)

· FF 400,000 fine

· 5-year interdiction of voting rights
	

	
	
	Jean-Jacques Prompsy
	· 4-year prison sentence (with conditional discharge)

· FF 400,000 fine
	

	
	
	Marc-Michel Merlin
	· 4-year prison sentence (3-year with conditional discharge)

· FF 1 million fine
	

	Cour d’Appel, Lyon
	09.07.96
	Alain Carignon
	· 5-year prison sentence (1-year with conditional discharge)

· FF 400,000 fine

· 5-year interdiction of voting and electoral rights
	Consumers are not entitled to claim compensation



	
	
	Jean-Jacques Prompsy
	· 3-year prison sentence (2-year with conditional discharge)

· FF 400,000 fine
	

	
	
	Marc-Michel Merlin
	· 4-year prison sentence (3-year with conditional discharge)

· FF 1 million fine
	

	Cour de Cassation
	27.10.97
	Alain Carignon
	· 09.07.96 sentence confirmed
	Consumers are entitled to claim compensation

	
	
	Jean-Jacques Prompsy
	· 09.07.96 sentence confirmed
	


Sources: Eau Secours; ADES.

3.1.2.2 Fiscal considerations: ‘entry fees’

When the “affermage” contracts were first obtained, COGESE agreed to pay to the municipality of Grenoble “entry fees” (“droits d’entrée”) amounting to FF 262.45 million and FF 128.51 million respectively for water supply and sewerage, corresponding to FF 150 million and FF 76 million (1989 value)
. The water supply contract provided for COGESE to pay entry fees each year with the last instalment due in 2004
.  This economic inducement to privatisation was subsequently paid for by the consumers, because COGESE recovered most of the « entry fees » paid to the municipality of Grenoble through charging users: the “entry fee” thus became an indirect form of taxation.
The significant financial inducement represented by the “entry fees” resulted in a considerable distortion in the economics of the contracts and the flows of financial resources between the parties. The contracts were projected to allow the municipality to receive more receipts during the first 11 years than what should have been the correct amount. Conversely, COGESE would obtain more receipts than it should from the 12th year to the end of the concession. In its November 1995 report, the Rhône-Alpes Chambre Régionale des Comptes showed that the concession was designed to secure COGESE excess resources (see the below Section 5.1.2 Performance of the private operator and interest-seeking behaviour)
. This system contributed to inflating water supply and sewerage tariffs and led to the abnormal length of the concession
 - 25 years – an excessive duration considering that under delegated management of the type “affermage” municipalities have to provide for new investments so that private concessionaires face limited operating risks. 
The fiscal considerations and interest seeking practices of the municipal administration also affected consumers’ interests through inflated depreciation. The Chambre Régionale des Comptes found that Grenoble municipality calculated depreciation of equipment COGESE was contractually obliged to provide and maintain exactly as it did before delegated management. This dubious accounting method adopted by the municipality doubled depreciation charges passed on to consumers through pricing
.

3.1.3 Performance of the private operator and interest-seeking behaviour 

For the duration of the contract, COGESE introduced tariff increases larger than were justified by the level of investments actually made. The infrastructure being in good state when the services had been delegated, COGESE spent an average FF 8 million per year for investments in more than five years of operations. In its November 1995 report, the regional audit body Chambre Régionale des Comptes noted that such sum corresponded in fact to the ordinary maintenance and replacement of equipment and infrastructure
. In the report on the price of water supply and sewerage rendered in March 2001 the experts nominated by the Grenoble Tribunal de Grande Instance (see below sections on Administrative court rulings: 1989-1999 and The economics of operations under the new régie), as quoted by the Chambre Régionale des Comptes in its April 2003 report, observed that the works realised by the municipality and the private and semi-privatised operators COGESE and SEG from 1990 to 2000 failed to ensure a satisfactory renewal (“renouvellement”) of the infrastructure network. More precisely, the yearly average of works realised in real terms amounted to FF 4.6 million (€ 704,874). Furthermore, no investments had been realised throughout the whole period on buildings (“investissements bâtiments”) and the extension of the network was at a far below level than what had been done in the years preceding the 1968 Winter Olympic Games and Grenoble’s urban growth
.       
Nonetheless, water supply and sewerage tariffs charged by COGESE increased by 63% from 1990 to 1995
. A heated debate has developed on whether the Lyonnaise des Eaux subsidiary was realising excess profits, not only under COGESE operations from 1989 to 1996, but also under SEG’s semi-privatised operations from 1996 to 2000. Following the renegotiation of the “affermage” contracts with COGESE, these were in fact transferred to SEG (Société des Eaux de Grenoble), a company majority owned by the municipality and minority owned by Lyonnaise des Eaux.

Consumer association Eau Secours estimated that from 1990 to 1995, tariff increases brought to Lyonnaise des Eaux excess income of FF 70 million (US$ 10 million) for water supply and FF 26 million for sanitation. Excess income was calculated on the basis of the method used by the Chambre régionale des Comptes Rhône-Alpes in its November 1995 report
. The Chambre régionale des Comptes itself assessed that along the whole duration of the water supply and sewerage contracts projected tariff increases would generate a total excess income of FF 830 million excluding VAT, corresponding to FF 246 million (1989 value)
.

As a result of corruption and hidden taxation, the water supply and sanitation contracts to COGESE proved detrimental to Grenoble consumers and taxpayers. More precisely, consumers were hit by considerable price increases, unjustified by investments made and the quality of service delivered, and less than honest invoicing methods while the city council would in the long term lose from the deal. On 8th April 1999, the French Cour de Cassation judged that projected tariff increases imposed by COGESE were not justified by the service rendered. Furthermore, projected tariff increases were related to corruption
.
According to ADES, total excess charges perceived by COGESE from 1989 to 1995 amounted to FF 82 million excluding VAT, equal to FF 113 million (1999 value)
. In its November 1995 report, the regional audit body Chambre Régionale des Comptes Rhône-Alpes showed that the contractual arrangements were designed to secure COGESE more than FF 1 billion excess profits (excluding VAT) in 25 years to the detriment of consumers and taxpayers. The total excess profits were broken down as follows: FF 830 million from projected tariff increases and FF 179 million lost by the City Council (“179 millions que ne récupère pas la commune”)
. The table below shows the excess costs of the privatised contracts to COGESE and the public-private joint venture SEG. 

Excess costs of the privatised contracts (COGESE, 1989-1995) and semi-privatised contracts (SEG, 1996-1998)

	Source
	ADES

(excluding VAT)
	Source
	CRC Rhône-Alpes

(estimate on 25 years; excluding VAT)

	Excess Charges (COGESE)
	FF 82,000,000
	Excess Costs to Consumers

(Excess Charges)
	FF 830,000,000

	Excess Charges (SEG)
	FF 38,000,000
	Excess Costs to Taxpayers


	FF 179,000,000

	Total Excess Charges

(1989-1998)
	FF 120,000,000
	Total Excess Costs

(1989-2014)
	FF 1,009,000,000


Sources: ADES; CRC Rhône-Alpes, November 1995

3.1.3.1 Inflation indexing and “current” prices

Consumer association Eau Secours estimated that tariffs were indexed to inflation in a way which, from 1990 to 1995, produced undue price increases of 4% and 5% per cubic meter invoiced, respectively for water supply and sewerage. This because base prices and inflation coefficients were fixed at their value on 1st January 1989 rather than 1st July 1989. As a result, the price of water per cubic metre would be subject to undue increases starting from 1st July 1989, before the contract award
. 

Eau Secours estimated that from 1989 to 1995 over 51% of invoices were inflated as income from water invoiced in excess totalled FF 21 million. On 12th May 1999 Grenoble Tribunal Administratif declared illegal water supply and sewerage tariffs imposed by COGESE for being indexed retroactively
. COGESE invoiced users at the current price, as established after applying index values known as of 1st January and 1st July of a given year, rather than the price at the time of consumption
. It should also be noted that price increases caused by this illegal practice were unevenly distributed among domestic users. In fact, water consumed in the same year was charged at a different price in different areas of the operations
.  

ADES estimated that total excess charges perceived by COGESE from 1989 to 1995 amounted to FF 82 million excluding VAT, equal to FF 113 million (1999 value). The method used by ADES to calculate the correct tariffs consisted of detracting charges alien from service provision from water bills. Such undue charges included depreciation of the disbursed entry fees, inflated debt servicing (see below) and other “costs” alien to water supply and sanitation provision (“Une étude montre que si on enlève dans les tarifs les amortissements des droits d'entrée, les frais financiers abusifs, les charges exceptionnelles qui n'avaient rien à voir avec les tarifs on arrive à un juste prix”)
. 

3.1.3.2 COGESE and works contracts

Lyonnaise des Eaux also enjoyed privileged access to subcontracting. COGESE annual reports, however, failed to account for the profits realised from exclusive works contracts
.

COGESE had exclusive rights to all works on “les ouvrages à usage municipal (bouches de lavage et d'arrosage, chasses d'égouts, prises d'incendie) ou collectif (fontaines, bornes-fontaines)”. 

Also, COGESE had privileged access to works contracts which continued to be financed by the city council, even though revenues from water payments intended to cover the cost of these works were now being collected by COGESE.  In fact, the 1989 contractual agreements provided that the municipality would award pipeline reinforcement (“renforcement”) and extension works after consultation with COGESE on the preliminary projects. COGESE could also participate in tenders and be appointed as technical supervisor (“maître d’ouvrage”) of the works. So that, contrary to French law, COGESE could put forward bids for works contracts on whose preliminary projects it had been consulted, which discriminated against the other bidders
. 

Subcontracting therefore allowed Lyonnaise des Eaux to realise extra profits additional to those from water supply and sewerage operations
.  

3.1.3.3 Fictitious accounting and less than transparent accounts
In its November 1995 report, the Chambre Régionale des Comptes revealed that COGESE accounts were affected by lack of transparency and distorted the “reality” of water supply and sewerage operations (“comptes rendus financiers qui donnent une image déformée de la réalité de l'exploitation des services”) 
.

Fictitious accounting methods allowed COGESE to post ever-growing losses each year thus inflating the company deficit. Losses increased as the operator added each year the amount it should have paid by contracting a loan in order to balance its accounts (“Tels qu'ils sont construits, les comptes font apparaître un déficit cumulé qui grossit d'année en année. A la fin de chaque exercice, le fermier impute en dépense de son compte rendu financier le montant des frais financiers qu'il aurait dû décaisser au cours de l'année s'il avait dû financer ce déficit cumulé des années antérieures par le recours à l'emprunt”). In 1993, this method allowed COGESE to record FF 7 million debt service although true debt interest was only FF 2.88 million. COGESE justified this practice as a way to remunerate the capital of its shareholders, which allowed the company not to take out a loan to balance its accounts. The Chambre Régionale des Comptes stressed how the distribution of dividends remained the only way to remunerate shareholders’ capital. It also condemned the accounting method used by COGESE for creating fictitious costs which magnified the company deficit. Such deficit would have remained for long in the company accounts even after the operator had broken even
.

COGESE’s annual reports did not account for all the receipts obtained from water supply and sewerage operations. For example, there was no trace of FF 1.3 million generated from wastewater services rendered to the syndicate of municipalities of the metropolitan area of Grenoble and the French government. Other receipts not accounted for included those generated from works contracts on which COGESE had exclusive rights and the remuneration perceived for collecting receipts on behalf of the regional water agency Agence de l’Eau and the private wastewater treatment operator SDA
.

Annual reports on COGESE finances often consisted of only one page and were totally inadequate to allow the city council and consumers to control the concessionaire
. Furthermore, COGESE accounts on water and sewerage operations were not clear, as the accounting method used was different from those used by the commune and the operator’s accounts (“Les charges ne sont pas comptabilisées comme dans les comptes communaux ni même comme dans la comptabilité du fermier”), and breakdown of the costs was extremely summary. Irregularities also related to the calculation of depreciation and other expenditures accounted for, which were described as “theoretical”
.

COGESE used two different methods to record “entry rights” paid to the municipality. The company balance sheet recorded total FF 390.97 million “entry rights” as provided for by the concession agreement, with yearly depreciation of FF 15.6 million for the 25 years of the contract duration. As a matter of fact, every year COGESE annual reports recorded the entire amount of “entry fees” paid to the municipality as costs. For example, COGESE accounts recorded FF 27.6 million “entry fees” disbursed in 1993
.

COGESE agreed to pay the municipality a FF 150,000 indemnity for each worker refusing to be transferred to the water supply and sanitation operator or being reintegrated into the municipality workforce. Indemnities paid by COGESE would have been subject to indexation every six months as in the case of water tariffs and would go towards a training and reconversion fund. For the duration of the concession, COGESE paid the municipality a total FF 7,050,000 but indemnities paid for the years 1991, 1992 and 1994 were not indexed to inflation
.

3.2 Decision to renegotiate the water supply and sewerage lease contracts: 1995-2000

In June 1995 there were municipal elections in Grenoble which led to a change in the ruling coalition, from right- to left-wing, and the same year the court case exposed the corrupt deal. Grenoble City Council opted for negotiating a new solution with Lyonnaise des Eaux, rather than terminating the contract. ADES – which counted on 11 councillors as opposed to just 2 before the elections - was opposed to this decision but could not prevent the conclusion of the deal. The new majority decided to renegotiate as it estimated the municipality would have to pay more for termination.

As the municipality had received payment of the entry fees from COGESE it would have been liable to repay FF 150 million to FF 400 million compensation to Lyonnaise des Eaux.  At the time, it was perceived that the case would have been heard in front of an arbitration tribunal (“tribunal du commerce”), whose president would be an entrepreneur rather than a professional judge, and this factor affected municipal decisions on whether to terminate or renegotiate the contract with Lyonnaise des Eaux. Another factor taken into consideration was that going to court to annul the “affermage” contracts would also affect the price of water as the risk due to uncertain and lengthy proceedings would be reflected in higher tariffs. 

The agreed vehicle for the new renegotiated contracts was a public-private partnership, a joint venture between the council and Lyonnaise des Eaux.  In May 1996, the City Council decided to transform COGESE into SEG (Société des Eaux de Grenoble)
. But SEG then immediately sub-contracted water supply and sanitation to the Lyonnaise des Eaux subsidiary SGEA (Société Grenobloise de l'Eau et de l'Assainissement) for the duration of 15 years. And while SEG was established as a mixed economy enterprise (“société mixte”) 51.05% owned by the municipality, SGEA was 100% owned by Lyonnaise des Eaux.

In terms of control over operations, the new public-private partnership thus produced a result very similar to the 1989 privatised contracts. Even more so as SEG was effectively subject to a Lyonnaise veto on major decisions, despite its share structure. SEG had a capital of FF 14.3 million, of which FF 7.3 million was contributed in kind by the municipality of Grenoble – with the building hosting SEG headquarters - and FF 7 million by Lyonnaise des Eaux. Grenoble City Council appointed seven members of the Board of Directors, while Lyonnaise des Eaux appointed five Directors as it held 48.95% of shares. However, Lyonnaise des Eaux could exert veto power as it owned more than the 33% of capital requested to do so – and Lyonnaise des Eaux had the power to veto decisions on investment policy, conclusion of contracts with other municipalities, modification of agreements with Grenoble municipality and modification of personnel
.

The operating contract was furthermore held by a 100% Lyonnaise subsidiary, SGEA, to which almost the entirety of human resources were transferred. Personnel of the former COGESE was unevenly subdivided between SEG and SGEA. SEG personnel was made up of only 5 people – an engineer specialised in tendering procedures, a lawyer, a spokesman and two administrative officers – while the director general was designated by the municipality and another director by Lyonnaise des Eaux. The rest of COGESE staff – 82 staff including the detached personnel of the municipality - was transferred to SGEA
. The chart below describes the structure of the water supply and sanitation operations following the 1996 contract renegotiation.

Chart 1. The renegotiated contracts, 1996
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3.2.1 The renegotiated contracts in operation: still disadvantageous

The renegotiated deal appeared to be still disadvantageous to the local community and negatively affect both consumers’ and taxpayers’ interests.

According to ADES, total excess charges perceived by SEG from 1996 to 21st September 1998 amounted to FF 38 million excluding VAT, corresponding to FF 43 million (1999 value). From 1989 to September 1998, COGESE and SEG would thus have perceived aggregate excess charges totalling FF 120 million excluding VAT, equal to FF 156 million (1999 value)
.

3.2.1.1 Extra liabilities to the city council

The renegotiated contract appeared to remain favourable to Lyonnaise des Eaux. All outstanding claims and obligations of the former COGESE were transferred to SEG, so that, by accepting to become a partner to Lyonnaise des Eaux, Grenoble city council accepted to share liability for any damage caused by COGESE, for example damage to consumers. Also, the municipality took on FF 30 million of COGESE debt
. 

3.2.1.2 Entry fees lost by the city council and illusory price cuts

According to ADES, despite a decrease in the water price, overall Grenoble municipality and consumers suffered a net loss. ADES claimed that the decrease in water supply and sewerage prices – from FF 13.59 pcm to FF 12 pcm, as opposed to FF 4.84 pcm in 1989
 - was offset by receipts lost by the city council with the abolition of what had become the illegal entry fees. Mainly as a result of the elimination of entry fees it was entitled to, the city council would have lost a total FF 22.7 million. Consumers would only gain FF 11.9 million while they could expect a FF 20 million reduction in water bills. So that, according to ADES, consumers had the impression to gain although they were losing as taxpayers. And Lyonnaise des Eaux would gain some FF 11 million
. 

3.2.1.3 Dividends foregone by the city council

The renegotiated contract allowed Lyonnaise des Eaux to recover FF 45 million (1991 value), corresponding to the losses suffered by COGESE. More precisely, the city council, which held 51.05% of SEG capital, would allow 80% of dividends to go to Lyonnaise des Eaux until it recovered FF 45 million (1991 value). Out of FF 63.75 million (1996 value) dividends, Lyonnaise des Eaux would get FF 51 million (corresponding to FF 45 million, 1991 value) and the city council would get FF 12.75 million
.

In effect, the city council was foregoing income it was entitled to. The “losses” suffered by COGESE corresponded to the cost of entry fees for which they had illegally charged users and included the results of the fictitious accounting methods (see section 5.1.1.3 Fictitious accounting above). Under the renegotiated deal these costs would instead be paid for by the city council giving up its dividends. 
3.2.1.4 Tariff formula and consumption

The renegotiated contract provided for both water supply and sewerage tariffs to be adjusted in relation to consumption. The price of water would increase by 1.20% in case that consumption was equal to or fell below 12.8 million cubic metres a year; it would decrease by 1.20% in case that consumption was superior to 14.8 million cubic metres a year. The formula adopted was very likely to result in price increases higher than the inflation rate
. In fact, consumption levels required to induce a decrease in tariffs had only been attained before privatisation when the price of water was 1/3 that at the time of renegotiation (consumption fell from 14,249 cubic metres in 1990 to 11,865 cubic metres in 1997). And in fact, the application of the formula led to price increases since 1st January 1997.  

As a result of price increases imposed following the 1989 corrupt deal, households had contributed significantly to reducing consumption. More precisely, the price of water increased from FF 7.65 per cubic metre in 1991 to FF 13.38 per cubic metre in 1995, while households consumption in the same period decreased by an average 6% per year
. The new tariff formula meant that, after being hit by price hikes, consumers would have to endure further price increases even for stagnating consumption levels. 

Eau Secours estimated that in fiscal year 1996 alone, tariff increases brought to SEG excess income of FF 13.7 million for water and FF 2.3 million for sewerage.

3.2.1.5 Subcontracting the management to SGEA and Lyonnaise des Eaux

The renegotiated contracts proved unbalanced in favour of Lyonnaise des Eaux due to the sub-contracting of water supply and sewerage operations to SGEA. Sub-contracting to SGEA resulted in the municipality having to bear most risks and Lyonnaise des Eaux enjoying most profits. The renegotiated contract provided for a continuous increase in SGEA remuneration every five years for providing the same services. So that SEG would have had to compensate for its decreasing remuneration through charging users. 

In turn, SGEA subcontracted several services to Lyonnaise des Eaux at extremely high prices so that losses posted by SGEA corresponded in reality to profits for other Lyonnaise des Eaux subsidiaries. And SEG/SGEA losses would have to be compensated for by the municipality upon termination of the contracts
. 

Overall, SEG costs were estimated at FF 70 million a year, with SGEA accounting for half the total. Other costs including borrowing, depreciation, lost credits (“créance irrécouvrables”) and maintenance provisions amounted to FF 20 million. Finally, operating costs would amount to FF 4 million and works and other services would reach FF 11 million. According to ADES, if borrowing costs were not considered, SGEA would account for 70% of total costs. Also, SEG would have to face all costs and risks while being deprived of responsibility for the most profitable activities in favour of SGEA. And it guaranteed SGEA an appreciable profit rate (“une marge bénéficiare confortable”)
.  

SEG guaranteed that it would increasingly remunerate SGEA, respectively starting from the 6th and the 11th year of sub-contracting, without this having to face any new operating risks (“sans que ses responsabilités de gestion augmentent”). Which would correspond to a decrease in the remuneration of SEG every five years. Therefore, SEG profits would be increasingly diverted to Lyonnaise des Eaux through its wholly-owned subsidiary. Losses suffered by SEG as a result of its decreasing remuneration would also be recovered through additionally charging users
.

The remuneration of SGEA would be made up of a fix amount per connection (“par abonné”) and a price per cubic metre of water consumed. The first table below shows the projected price increases to be received by SGEA, respectively for water and sewerage, for every five years of the contract. The second table shows the projected reduction in the remuneration perceived by SEG for every five years of the contract, for both water supply and sewerage
. 

Increasing remuneration of SGEA, 1997-2011 (in FF excluding VAT)

	
	Price per cubic metre

(water supply)
	Price per cubic metre

(sewerage)

	1997-2001
	1.96
	0.60

	2002-2006
	2.06
	0.63

	2007-2011
	2.23
	0.68


Source: Eau Secours 

Decreasing remuneration of SEG, 1997-2011 (in FF excluding VAT)

	
	Price per cubic metre

(water supply)
	Price per cubic metre

(sewerage)

	1997-2001
	1.49
	0.20

	2002-2006
	1.39
	0.17

	2007-2011
	1.22
	0.12


Source: Eau Secours 

Like COGESE had previously done, SGEA regularly sub-contracted services to the benefit of Lyonnaise des Eaux and its subsidiaries
. More precisely, until May 1999 SGEA subcontracted services to Lyonnaise des Eaux subsidiaries at considerably high prices - including legal services, accounting, insurance and property management, human resources, customer services, technical assistance, vehicles, equipment procurement, information technology and SGEA management. For example, vehicles were hired from a Lyonnaise des Eaux subsidiary much above market prices
.

As a result of its subcontracting policy, SGEA posted losses of FF 812,542 (€ 123,871) and FF 1.048 million (€ 159,897) respectively in 1997 and 1998. Total SEG/SGEA deficit amounted to FF 2.358 million (€ 359,474) and FF 3.398 million (€ 518,021) respectively in 1996 and 1997
.  

3.2.1.6 Change of control and improved results: 1999

In September 1998, Grenoble city council decided to strengthen the municipal control on the operations and investments carried out by SEG and, in order to do so, to take over SGEA from the Suez-Lyonnaise group
. The imbalance in SEG/SGEA finances was redressed following the reshuffle of SEG’s management in 1998 and the increase in the city council’s equity stake in SEG to 67.05% in March 1999. As Lyonnaise des Eaux’ shareholding was reduced to 32.95%, its veto power on SEG’s decisions was abolished. SEG publicly-appointed management put increasing restrictions to SGEA sub-contracting practices and, with the take over of SGEA in January 2000 for FF 21.85 million (€ 3.33 million), it regained control of all those services. Public-private operator SEG first and its successor, the municipal undertaking Régie des Eaux de Grenoble, then resorted to competitive tendering in order to ensure, when necessary, transparency and cost-effectiveness in the provision of ancillary services and works
.
The renegotiation of the COGESE “affermage” contract in May 1996 and the decision to reassert municipal control over SEG’s management also produced effects on pricing. According to the April 2003 report by the Chambre Régionale des Comptes, aggregate water supply and sewerage tariffs increased by 63% from 1990 to 1995 under COGESE operations and decreased by 7% under SEG operations
. 
3.3 Decision to remunicipalise water supply and sewerage operations: 2000 to date

3.3.1 Administrative court rulings: 1989-1999 

Following the corrupt deal in November 1989, the then opposition had challenged the privatisation in court but the Tribunal Administratif rejected the request to void the decision of the City Council on grounds of ’ultra vires’ (“excès de pouvoir”). 

ADES however continued with the legal fight and, on 1st October 1997, the original decision to delegate the water service to COGESE was annulled by the French Conseil d’Etat for being illegal
. Although the court sentence did not rule on the validity of the contracts, it indirectly affected the organisation of the water supply and sewerage services. More precisely, the decision whether to renegotiate or terminate the contracts irregularly awarded rested with the City Council
. In fact, the municipality of Grenoble had already renegotiated the contracts in 1996, thus prior to the conclusions reached by the Conseil d’Etat in December 1997. 

However, ADES also challenged the validity of the 1996 renegotiated contract in front of Grenoble Tribunal Administratif. On 7th August 1998, a court ruling declared void the City Council decisions to delegate the services to SEG/SGEA as, contrary to French law, the procedure was neither publicised nor competitive
. Also, the Tribunal Administratif ruling cancelled water rates imposed by SEG, which still incorporated the “costs” of corruption, and the statutory rules allowing SEG to invoice users
. On 2nd March 1999, Grenoble Tribunal d’Instance condemned COGESE’s invoicing methods from 1989 to 1995, as the price charged for water was illegally increased after consumption. The court ruled that COGESE acted in bad faith, as it had breached its obligation to explain to users how tariffs were calculated
. Subsequent to a new ruling by the Tribunal Administratif on 12th May 1999, water and sewerage tariffs were annulled for the whole period 1990-1998. More precisely, water supply and sewerage tariffs imposed by COGESE were declared illegal for being indexed retroactively and for compensating the “entry fees” disbursed to the municipality
. The practice of « entry fees » is now generally illegal in France, as French law requires water operators to charge consumers only for the service provided
. 

The 1998 and 1999 court rulings forced the City Council to take a decision in order to guarantee the functioning of the water service. Also, in June 1999 the mayor and SEG President requested Grenoble Tribunal de Grande Instance to calculate the correct water price
. A table in section 5.3.2 Debate on and assessment of alternative options to semi-privatised contracts: 1998-2000 below summarises the court rulings affecting the organisation of Grenoble water services from 1991 to 1999 (administrative justice).
3.3.2 Debate on and assessment of alternative options to semi-privatised contracts: 1998-2000

On 21st September 1998 the city council started a debate on the alternatives to restore the water service which went on through all 1999. Among the three alternatives – unilateral breach of contract, request to the administrative justice to annul the contractual agreements, amicable dispute settlement through negotiation – the majority opted for the latter. The city council estimated that in case of contract annulment it would be liable to pay Lyonnaise des Eaux FF 120 million to FF 140 million compensation (again, for “enrichissement sans cause”)
. 

On 15th March 1999, the city council also decided to increase its efforts to regain effective control on both SEG and SGEA and started a complex and costly process to redress the imbalance in the public-private joint venture. The municipality increased its stake in SEG to 67.05%, thus abolishing Lyonnaise des Eaux veto power. In fact, Lyonnaise des Eaux stake was reduced to 32.95% whereas the minimum stake required to exert veto power was 33%. The city council also decided that SEG would acquire 100% of SGEA and absorb it, which took place on 23rd December 1999 with retroactive effect from 1st January 1999. 

The total cost of the acquisition of Lyonnaise des Eaux shares in SEG and SGEA amounted to FF 43.45 million – FF 21.6 million for the 16% stake in SEG and FF 21.85 million for SGEA
. On 14th June 1999, the city council agreed with SEG on the termination of the water supply and sewerage contracts and provisionally fixed the total indemnity to Lyonnaise des Eaux at FF 86.2 million (including the disbursed FF 43.45 million)
. According to ADES, the total sum to be paid by the municipality would exceed FF 100 million, including cancellation of deficit accumulated by SEG/SGEA due to sub-contracting to Lyonnaise des Eaux subsidiaries
. 

Finally, on 1st January 2000 the city council decided to transfer sewerage services under the responsibility of the community of municipalities of the Grenoble metropolitan region. And on 20th March 2000, the City Council voted to re-municipalise water supply under a “régie à autonomie financière et personnalité morale” – a municipally-owned enterprise formally separate from the council.

Administrative justice decisions, 1991-1999

	Court
	Date
	Claimant
	Claim
	Decision

	Tribunal administratif,

Grenoble
	11.12.91
	Raymond Avrillier, ADES
	- 30.10.89 City Council decision to award the contracts to be voided on grounds of abuse of power
	- Claim rejected

	Conseil d’Etat
	01.10.97
	Raymond Avrillier, ADES
	- 11.12.91 Tribunal administratif sentence to be annulled 
	- 11.12.91 Tribunal administratif sentence annulled 

	
	
	
	- 30.10.89 City Council decision to be voided on grounds of abuse of power
	- 30.10.89 City Council decision to award the contracts annulled 

(decision affected by corruption; decision taken on grounds of misleading information)

	
	
	
	- Water supply and sewerage contracts agreements to be annulled
	- Claim rejected

(City Council to decide whether to renegotiate or terminate the contracts)

	Tribunal administratif,

Grenoble
	07.08.98
	- Bernard Betto, Force Démocrate

- Vincent  Comparat, ADES

- Raymond Avrillier, ADES
	- 13.05.96 City Council decision to be annulled
	- 13.05.96 City Council decision to delegate water services to SEG/SGEA annulled

(procedure not publicised nor competitive)

	
	
	
	- Contracts awarded to SEG/SGEA in 1996 to be annulled
	- Water tariffs annulled: articles on maximum tariffs, prices indexation and variation

- Statutory rules allowing SEG to invoice users annulled 

(mayor signed without a valid mandate from the City Council) 

	Tribunal administratif,

Grenoble
	12.05.99
	Vincent Comparat, ADES
	- Water supply and sewerage tariffs imposed by COGESE to be declared illegal
	- Water supply and sewerage tariffs imposed by COGESE were illegal

(tariffs were indexed retroactively and incorporated the “entry fees” paid by COGESE)


Sources: Eau Secours; ADES

3.3.3 Assessment of alternative organisational forms of municipal undertaking

Grenoble City Council decided to establish a new régie, as a municipally-owned enterprise with financial autonomy and legal personality governed by public law. The régie would be responsible for providing water supply to the city of Grenoble starting from 1st January 2001, while responsibility for sewerage would be transferred to the syndicate of municipalities of the Grenoble metropolitan region. 

French law provided for three different forms of régie characterised by an increasing degree of autonomy from the city council: régie directe (an in-house unit directly managed by the city council under the responsibility of the mayor), régie à autonomie financière (managed by the city council supported by an advisory council), régie à autonomie financière et personnalité morale (a distinct entity from the municipality, wholly-owned by the municipality but enjoying financial autonomy and distinct legal personality). 

This last option was preferred, partly because it allowed for greater management flexibility, and partly because it simplified the absorption of the personnel working for the former public-private joint venture, which was governed by private law, into the new public body. 

Before privatisation, the water service had been carried out by a régie directe. When the service was first privatised in 1989 some of the staff were transferred to COGESE and became employees under private status, and some were seconded as detached personnel of the municipality (“personnel détaché”).  When the privatised water company was transformed into a public-private joint venture in 1996, this did not cause any problems as SEG too was governed by private law and the workforce thus retained their acquired rights to working conditions and treatment (“acquis sociaux”). 

However, it would have been difficult to retain these staff if the new body had been a “régie directe”, because, a régie directe could only employ civil servants (“agents publics de la collectivité” or “fonctionnaires”). It was also not certain whether recreating a new régie directe would have been permissible under French law, which allowed municipalities to retain this organisational form only if they had a municipal régie before 1927. So, a return to a régie directe was considered as either “impossible or risky” (“pas envisageable ou hasardeux”). 

The choice thus remained between a “régie à autonomie financière simple” and a “règie à personnalité morale et autonomie financière”. French law allowed both types of régie to privately employ staff applying the same conditions as under a pre-existing privatised or semi-privatised water company. Nevertheless, it remained uncertain whether a “régie à autonomie financière” was in a position to employ the detached personnel of a municipality. In practice, of the 82 workers transferred from SEG to a “régie à autonomie financière”, 47 private employees would keep their acquired rights while the 35 detached personnel could lose their status and suffer a reduction in wages of up to 11%. 

Eventually, the city council decided to establish the new régie as a régie à personnalité morale as it appeared the only solution to preserve the same treatment and pay conditions that all personnel enjoyed under COGESE and SEG
. 

3.3.4 The organisational structure of the new water supply “régie”

The new régie, called REG (Régie des Eaux de Grenoble), was managed by the director, a public official who statutorily cannot be an elected representative, under the authority of the president and the Board of Administration. The Board was made up of 15 members appointed by the city council and in turn nominating the president, who could be an elected member of the municipal council provided there was no conflict of interests. Civil, criminal and administrative liability rested with the President of the Board and the director. 

Jacques Chiron and Jacques Tcheng were respectively appointed as President and Director of the régie. They were the team who succeeded in regaining effective control of the semi-privatised company SEG and overhauling its finances (Jacques Chiron served as a member of the SEG Board and, from May 1999, President of the Board; Jacques Tcheng served as SEG Director General since 1998). 

As for the Board of the régie, its members were to be appointed for 6 years – the same period as the city council. As planned in light of legislation existing as of January 2000, 5 of the 15 members of the Board would be elected representatives of Grenoble city council, with the other 10 being qualified representatives of civil society, designated by the parties of the majority coalition in proportion to their seats within the city council. For example, the original hypothesis was to appoint a criminal lawyer, a lawyer specialised in administrative law and a France Télécom telecommunications expert. Consumers representation would be provided by the president of a neighbourhood and the former president of Eau Secours (the water users’ campaign group), who would be appointed as an individual and therefore would have had to resign from the consumers association. 

The Board would meet at least every three months behind closed doors to decide on the administration of the régie, which would then be left to the director under the authority and supervision of the President and the Board itself. Among the main responsibilities of the Board were the determination and revision of tariffs and creation of new posts. Finally, the system of checks and balances was to be completed by meetings between the régie management and consumers taking place every two months. 

The originally envisaged composition of the Board limited direct representation of city councillors to only one-third of the Board of the régie itself – by contrast even in a public-private joint venture, such as SEG, democratically elected representatives would be the majority on the Board (50% to 80%). On the other hand, a régie à autonomie financière would have ensured much stronger democratic control overall, as management would be under the supervision of the city council supported by an advisory committee, whose members would be made up of one-third elected representatives, and all other members appointed by the city council itself. At the same time, the régie à autonomie financière would allow sufficient management flexibility while keeping the whole structure simple.

However, it should be noted that the composition of the Board of Directors changed as a result of a February 2001 decree providing for the majority of members of the Board of Directors in any régies à personnalité morale et autonomie financière to be made of elected representatives. Furthermore, municipalities were left with the discretion to decide whether any representative of civil society was to be a member of the Board of Directors. In fact, there was no limitation to the number of elected representatives within the Board of Directors, which could be constituted by representatives of the municipality in its entirety. As a result of the new regulations, the scope of public participation within the new Régie des Eaux de Grenoble was limited. As of 2004, REG’s Board of Directors was composed of 12 members, of which eight city councillors and four qualified representatives of civil society appointed by the city council
.   

The accounts of the new régie were distinct from those of the municipality, while under the two other forms of régie accounts would be an annexe to those of the municipality. REG was allowed to make payments to the municipality only for services rendered by the latter. For example, the municipality was leasing production plants to the régie for the equivalent of FF 2.5 million per year. Also, the régie had to reimburse the municipality for the loans taken out to expand the pipeline network (“annualités des emprunts”) and pay for administrative services such as human resources management. 

In order to introduce greater transparency by separating decision-making from accounting, accounting became the responsibility of the Treasury reporting to the French Parliament. As provided for by French law, the new régie was required to balance its budget (as an EPIC: “établissement public à caractère industriel et commercial local”). Conversely, the municipality was prevented from compensating the régie for any deficit incurred. Control of REG’s acts and accounts was exerted by the municipality, through its office Direction de la Gestion Déléguée, by the French state (“du représentant de l’Etat”) and the Chambre régionale des comptes Rhône-Alpes. In this sense, the régie was bound to submit a number of documents to the municipality every year. Those included an annual report containing the régie accounts and a technical report on its operations, a report on the price and quality of water supplied and the budget for the forthcoming fiscal year. 

3.3.5 The organisation of operations under the new régie REG

In 1998, the management launched a programme aiming to certify SEG personnel, which occurred at the end of 1999. The new régie thus became one of the very few French water companies boasting an ISO 9002 certificated personnel and working practices. 

The régie considered that demand management should not represent a problem, as water consumption had decreased considerably over the previous years due to price increases, the departure of industrial activities from the served territory, consumption rationalisation by industrial consumers and campaigns fostering responsible behaviour by households. More precisely, consumption had fallen by 4 million cubic meters in ten years – a 20% reduction
.  

Conversely, decreasing consumption had led to a relative increase in fixed costs. Production plants built from 1963 to 1971 were in fact projected to serve up to 450,000 inhabitants on the assumption that Grenoble population would continuously grow. As of 2000, Grenoble had a population of some 150,000 (plus 10,000 inhabitants of the commune of Varce) and only one third of the production plants’ capacity was being used
. The expansion of sales to neighbouring communes had thus been contemplated in order to recover the high fixed costs. Water supplied to Grenoble was not treated and its quality compared favourably to most French brands of bottled mineral waters. Another advantage of the new régie being a régie à personnalité morale is that its institutional and organisational structure would facilitate prospective operations over more communes – because of the régie’s distinct accounts, legal personality and separate decision-making process from that of Grenoble city council
.

3.3.6 The economics of operations under the new régie

Since the beginning of operations in January 2001, REG was in a position to reduce operating costs as compared to the privatised and semi-privatised operations. This was due to the tax-exempt status of the régie but especially to the absence of administrative charges inflating prices, and the undertaking’s ability to pass the benefits of competitive tendering in subcontracting on to consumers and tap investment finance at the same conditions enjoyed by the municipality. A further and crucial element was that the municipal operator REG did not have to remunerate shareholders, either via payment of dividends or the reimbursement of the outlawed “entry fees” (“droits d’entrée”). 

It should be noted that Grenoble Tribunal de Grande Instance has been requested to calculate the correct tariffs for the years 1989 to 2000 in order to inform decisions on whether to revise tariffs retroactively or maintain tariffs at a constant level. In anticipation to the results of the evaluation, both the régie Director and Mr. Avrillier agreed that any reduction in prices would have to be contained in order to allow for enough provisions to finance the replacement of infrastructure around the year 2015. 

For the record, the independent experts appointed by the Tribunal de Grande Instance to establish the correct tariffs submitted their evaluation to the parties that had requested the assessment – the municipality of Grenoble, SEG and ADES – in March 2001. The report was not made public but, according to Vincent Comparat, ADES, the experts calculated tariffs on the basis of the ideal investment levels which the operator should have carried out in the relevant period, rather than on the basis of the investments actually implemented, whereby the latter proved much lower than the former. Thus, the fact that the hypothetical tariffs indicated by the experts were superior to the price imposed by COGESE and SEG would not make the necessary clarity on whether actual tariffs were commensurate to the operational and investment costs legally incurred by the private and semi-private operators. In other words, the experts calculated what the ideal water supply and sewerage tariffs should have been under an hypothetical operator, without providing a clear answer on whether the tariffs charged by COGESE and SEG were fair. According to Mr. Comparat, the municipal régie REG has so far invested at the optimal levels indicated by the experts, equal to 3 times the average investment in infrastructure renewal carried out under the previous privatised operations, while tariffs since remunicipalisation have not increased above inflation
.    

3.3.6.1 Tax-exempt status 

Like any other French régie à autonomie financière and régie à personnalité morale, the new régie was exempted from taxes on companies (« impôt sur les sociétés ») and on professional activities («taxe professionnelle »). According to estimates of the French association of municipal régies and conceding authorities FNCCR, exemption from the “taxe professionnelle” would reduce the costs of the new régie by 2% to 3% as compared to those of privatised and semi-privatised water companies
. 

3.3.6.2 Absence of administrative charges (“frais de siège”) 

REG also appeared able to reduce its operating costs as compared to those of a privatised or semi-privatised water company as it would not have to incur the administrative costs of a large multinational, usually defined as “frais de siège”, “frais de groupe” or “frais de structure”
. Water multinationals often impose high administrative charges in order to recover the managerial costs incurred in providing expertise and technical assistance to their subsidiaries, for example due to visits of executives and other experts from the parent company. It should be noted that this practice might result in consumers having to pay considerable sums when compared to the nature of the service or skills contributed by the mother company. By contrast, régies face no administrative charges as the same skills are provided in-house, that is by the régie management and personnel
. 

3.3.6.3 Subcontracting and competitive tendering

Since the beginning of its operations, the new régie had to systematically resort to competitive tendering for contracts of more than FF 300,000, pursuant to EU and French procurement rules which apply to any French publicly-owned and privatised water company. As a matter of fact, REG appeared to be in a position to reduce the cost of subcontracting as compared to COGESE or SGEA, as it would have no interest in favouring Lyonnaise des Eaux’ subsidiaries at the expense of consumers. 

3.3.6.4 Finance procurement

Since the beginning of its operations, the municipal régie was able to borrow at the same terms and conditions enjoyed by the municipality of Grenoble, which REG’s Director viewed as a considerable advantage in financial terms. Despite its independent legal personality and separate accounts, the creditors did not request any formal guarantee to ensure repayment of the loans issued
. This can be explained by the fact that French law requires REG to cover all its costs through pricing, including the costs of procuring finance, and provides for public water operators’ finances to be ring-fenced.      

3.3.6.5 Dividends and profits

REG implemented a no dividend policy in the light of its statutory objective to balance the budget. This allowed the régie to recover through pricing no more than the operating and capital costs effectively incurred and the necessary provisions for future interventions and without additional mark-ups.
3.3.6.6 Pricing and investment under the new régie REG

Operations of the new Régie des Eaux de Grenoble (REG) started in January 2001. Tariffs are set each year by the city council, in light of financial projections made over 20 years and three yearly planning on works
.

As shown by the charts below, the price of water was reduced by about 20% in 1997 under SEG’s public-private operations and has then increased moderately. As of 2005, the pricing policy adopted by the municipal régie REG had allowed to realise € 8 million of efficiency savings per year when comparing tariffs to prices charged by the private operator COGESE in 1995. Yearly efficiency savings would increase to € 18 million when comparing REG tariffs from 2001 to 2005 to the prices that COGESE would have charged in the same period according to the contractually agreed projections
.   

Conversely, investments in maintenance and renewal carried out by REG increased substantially. As shown by the charts below, it is estimated that in 2001 and 2002 REG invested more in the system than under previous privatised and semi-privatised operations, while leaving tariffs practically unvaried from those applied by SEG
. The current REG pricing policy consists in regularly increasing tariffs in order to allow for the renewal (“renouvellement”) of the water supply pipeline network in 20 to 30 years when it will be aging. In fact, most of the existing network had been installed between 1965 and 1968 as part of the renewal programme set out in light of the 1968 Winter Olympic Games
.  

Chart 2 Water supply tariffs, 1990-2004 (€ pcm, in real terms at 2004 value – taxes excluded, including fix amount for a consumption volume of 120 cubic metres)
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Source: REG, 6th March 2006
Chart 3 Yearly investments in water supply pipeline network and connections, 1990-2004 (€ 000’s)
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Source: REG, 6th March 2006

Chart 4 Connections renewed per year, 1990-2004 (units)
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Chart 5 Water supply pipelines renewed per year, 1990-2004 (linear metres)
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Source: REG, 6th March 2006

As regards the number of personnel employed by REG, this has increased for three major factors: a) a number of activities, which under privatised and semi-privatised operations were carried out by Suez employees rather than COGESE or SEG employees, have been internalised by the régie; b) between 2000 and 2001 the so-called Aubry Law required workers not to exceed 35 working hours per week, so that REG had to employ 36 new personnel; c) other personnel has been employed to replace lead mains in public buildings such as schools, hospitals and restaurants. This was an initiative of the régie, adopted following a recommendation issued by the French Ministry of Health. Finally, a new post has been created to promote responsible water consumption
.    

3.4 Decision to award a wastewater treatment contract for the metropolitan region of Grenoble: 1983 to date

A similar sequence of events unfolded in relation to sanitation in the metropolitan region of Grenoble.  This aspect has been less publicised. 

3.4.1 The options: municipal or private

In 1983 the syndicate of municipalities of the metropolitan region of Grenoble (SIEPARG) carried out a review of the sanitation service. They developed a detailed plan based on the continuation of a municipal service, including investment in a new wastewater treatment plant, Aquapole. 
 The costs to consumers under the privatised contract can be compared to the projected costs as calculated in a study carried out for the municipalities of the metropolitan region of Grenoble in November 1983, the amount of the investment being similar in the two cases. Keeping the wastewater system under public control would have permitted a price of just FF 2.05 per cubic metre (1992 value), FF 0.66 less than under the privatised “affermage” contract. The price of wastewater treatment under the contract was FF 2.71 pcm, of which FF 2.07 pcm to remunerate the private operator and FF 0.64 pcm to cover the depreciation of finance contributed by municipalities. However the plan to adopt a public option for operations was abandoned in April 1985, when SIEPARG awarded a 25-year long wastewater contract to Société Dauphinoise d'Assainissement (SDA), a joint venture formed by Degrémont (owned by Suez-Lyonnaise) and OTV (owned by Vivendi-Générale des Eaux, now known as Veolia) 
. 

3.4.2 A non-competitive and costly private contract

On 26th April 1985, the syndicate of municipalities of the metropolitan region of Grenoble awarded a 5-year construction and 25-year long “affermage” contract for the operation of Aquapole, a large wastewater treatment plant with a capacity of 490,000 population equivalents, to SDA (Société Dauphinoise d'Assainissement). SDA is a 50/50 joint venture between Générale des Eaux engineering subsidiary OTV and Lyonnaise des Eaux subsidiary Degrémont, the two major French water groups.

The contract was awarded without any competitive tender in order to save on the completion time. It has been claimed that the decision to award the contract to SDA was made in return for political donations distributed to the political parties in accordance with their representation on SIEPARG. The then Secretary General of the syndicate of municipalities of the metropolitan area revealed that FF 130 million were contributed to political parties in relation to the Aquapole contract. More precisely, FF 70 million to RPR-UDF, but also FF 30 million to PS (Socialist Party) and PCF (Communist Party). Such contributions took place before French law provided for the regulation of political party financing in 1988 and 1990
. Alain Carignon (RPR) was President of the syndicate of municipalities from March 1983 to September 1985. 

The municipalities of the metropolitan region presented the 25-year Aquapole operation contract as a “controlled” concession (“concession contrôlée”). As noted by the Chambre régionale des Comptes Rhône-Alpes in a critical report published on 18th October 1997, the formula of “controlled” concession was meaningless from the legal point of view (“la concession qualifiée de "contrôlée" (formule dépourvue de fondement juridique)”) 
. 

The Chambre régionale des Comptes denounced how, apart from being more costly than its public sector alternative, the Aquapole contract was marred by numerous problems with performance and costs. 

3.4.3 Renegotiation in favour of the private operator
Between 1985 and 1993, the contract was renegotiated nine times in favour of the private operator. The investment required from SDA was reduced, while its profits were increased. More precisely, SDA repeatedly benefited from a reduction in the amount of finance provided and an increase in remuneration. By 1993, the investment SDA had to contribute amounted to 27.85% of the total investment programme, while its remuneration reached FF 57.23 million (December 1988 value). In practice, although the rationale for privatisation was to tap private finance, the majority of finance for the wastewater treatment plant was procured by public sector bodies – the municipalities and the Agence de l’Eau.

3.4.4 The Aquapole contract and relative cost of finance

It is possible to compare the relative cost of financing the projected investment programme as planned respectively by the syndicate of municipalities and the private operator, in relation to the Aquapole system.

In a 1983 study the syndicate of municipalities planned to invest a total FF 333.286 million in the system, of which FF 225 million for the wastewater treatment plant. The municipalities intended to take out a loan from the Caisse Nationale de l'Energie with deferred repayment. The remaining would be self-financed through increasing wastewater charges from FF 0.88 pcm in 1983 to FF 1.60 pcm in 1992 (1982 value).

Furthermore, although the rationale for privatisation was to tap private finance, the majority of finance for the wastewater treatment plant was procured by public sector bodies – the municipalities and the Agence de l’Eau. In its 1997 report, the Chambre régionale des Comptes valued FF 103.850 million the investment procured by the private operator as of 31st December 1993, against FF 292.228 million contributed by the municipalities and the Agence de l’Eau. 

The municipalities decided to privatise the wastewater system on 10th October 1984, on the basis that the syndicate would not finance the investment programme with its own means. More precisely, the private operator would provide FF 120 million on a total FF 200 million required for the treatment plant, with the remaining FF 80 million coming from the Agence de l’Eau. However, the contract signed on 26th April 1985 provided for SDA to invest FF 100 million on a total FF 225 million. The remaining would be provided by the Agence de l’Eau (FF 90 million) and the municipalities (FF 35 million). On 4th August 1987, the contractual agreement was renegotiated bringing the amount of finance contributed by SDA from FF 100 million to FF 80 million, so that the syndicate of municipalities had to take out a 20-year FF 50 million loan (on which interest was paid by SDA).

On 15th February 1989, a further renegotiation saw the municipalities undertake to finance the majority of investments projected in the second phase of the wastewater treatment plant. More precisely, on a total FF 119.7 million SDA contributed FF 20 million, the Agence de l’Eau FF 25.3 million and the syndicate of municipalities FF 74.4 million, corresponding to 62%. If the fees paid to the maître d'oeuvre (the consultancy-intermediary Merlin, also condemned for corruption) are also accounted for, the municipalities contributed FF 81 million, more than four times the capital provided by the private operator
. 

3.4.5 Performance of the Aquapole wastewater treatment plant 

Despite SDA’s increasing remuneration, performance of the Aquapole wastewater treatment plant remained unimpressive for years. According to the Chambre Régionale des Comptes, despite the recommendation of the Agence de l’Eau Rhône-Méditerranée-Corse, technical problems were left unresolved which led to « poor » performance. More precisely, only 43.5% of suspended matters were treated (“L'Agence de l'Eau évalue le taux de dépollution globale des effluents issus de la population et des industries raccordées à Aquapole à 43,5 % en ce qui concerne les matières en suspension (MST)”). Following the 1996 renegotiation, the municipalities exerted growing pressure on the operator to improve sanitation standards through a detailed multi-annual operational programme and tightened control. In 1997, 78.4% of suspended matters were treated while the overall treatment efficacy equalled 71%
.

3.4.6 SDA and less than transparent accounting and charging practices
In its December 1997 report, the Rhône-Alpes Chambre Régionale des Comptes criticised SDA for its less than transparent accounting methods. Its annual reports often provided information without explaining how amounts were calculated or otherwise justifying the costs incurred
. 

Although they accounted for almost half of total operating and maintenance expenses, no clear explanation was provided on the calculation of personnel costs. Annual reports for the years 1991 to 1994 recorded FF 800,000 for “complementary administrative services”, seemingly fixed on a lump-sum basis, for which no clear explanation was provided. Since 1995, “complementary administrative services” were replaced by “external accounting” (“comptabilité hors site”) charges, still with insufficient explanations
.

SDA perceived a revolving surcharge on the amounts invoiced aiming to safeguard its finances between the time it incurred operating and maintenance expenditures and the time users paid outstanding bills. After which the surcharged amounts should be returned to the syndicate of municipalities from 1st March to 1st September of each year. The following year the total amount surcharged would be decreased by interests SDA had gained the previous year withholding the revolving fund. The Rhône-Alpes Chambre Régionale des Comptes regretted that, despite the large sums involved, no accurate information was provided on how the surcharges were calculated. Also, in 1992 and 1993 the total amounts of the revolving surcharges were not decreased by interests gained in the previous years. And in October 1995, the consultancy Merlin recommended that SDA be charged FF 1,429,500 interests for the delay in returning the surcharged amounts
. 

Maintenance was the responsibility of the operator which accordingly established a depreciation fund. Reserves for capital maintenance were calculated as 4% of total capital value (FF 230.36 million) on a yearly basis. The difference between the reserves and capital maintenance costs incurred the previous year represented the unallocated reserves. The Rhône-Alpes Chambre Régionale des Comptes was surprised to note that SDA had accounted for capital maintenance costs from the first year of operation when the equipment should be under warranty. SDA’s annual reports provided no justification for such capital renovation costs. Also, unallocated reserves generated financial gains estimated at FF 9.187 million for the first six years of operations, which the concessionaire should have returned to the syndicate of municipalities. The audit body criticised the fact that the “concession” agreement did not provide for the allocation of unallocated reserves at the end of the contract
.

In its first six years of operations, SDA accumulated provisions against unpaid charges corresponding to 5.16% of the volume invoiced each year. The operator’s accounts for the fiscal years 1991-92 and 1993 showed that the actual ratio of the unpaid charges was 2.77% of the total volume invoiced in the period. Unallocated provisions for unpaid charges, given by the difference between the projected and the actual ratio of the invoiced volume, amounted to FF 8.30 million excluding VAT in six years. The unallocated provisions generated financial gains which contributed to the profits realised by the operator
.

SDA’s annual reports gave vague explanations of administrative charges totalling FF 29.746 million excluding VAT in seven years of operations. Administrative charges were defined as the managerial costs incurred by executives and experts of OTV and Degrémont or for services provided by the two companies. Until 1993, SDA’s annual reports did not explain how administrative charges were calculated. Only the 1994 annual report stated that administrative charges equalled 20% of operating and maintenance costs (“leur montant correspond à 20 % des charges directes d'exploitation (charges d'exploitation et maintenance + gestion des usagers)”)
. Such administrative charges imposed by SDA charges were criticised by the consultancy Merlin for being excessive and in 1995 they were reduced to 15% of operating and maintenance costs. Also, the Rhône-Alpes Chambre Régionale des Comptes questioned the grounds of the administrative charges. In fact, these related to tasks falling under the responsibility of the Aquapole station personnel and, until 1991, of the consultancy Merlin as technical supervisor (“maître d'oeuvre”) of the project. In seven years of operation, SDA’s administrative charges covering the managerial costs incurred by OTV and Degrémont totalled FF 29.746 million excluding VAT
.
3.4.7 Role of the Merlin consultancy and poor monitoring of the operations

The consultancy Merlin played a crucial role in the preparation of the Aquapole contract and related works, and the supervision of private operator SDA. Conflict of interest and lack of transparency contributed to the poor monitoring of the Aquapole contract until 1995.

In 1990, the syndicate of municipalities of the metropolitan area of Grenoble delegated control of the wastewater treatment plant concession to the consultancy Marc Michel Merlin. This had already provided and would continue to provide technical assistance in engineering and the drafting and renegotiation of the agreement
. SDA was 50% owned by Merlin’s own clients, business partners and employers Lyonnaise des Eaux. The consultancy Marc Michel Merlin regularly worked for both Lyonnaise des Eaux and Générale des Eaux, which also owned 50% of SDA shares. In 1989, SDEI - wholly-owned by the family Merlin and whose president was Marc Michel Merlin - owned 51% of COGESE - whose president was Marc Michel Merlin. SDEI also owned 30% of Lyonnaise des Eaux subsidiary SEREPI, which in turn owned 49% of COGESE. When Lyonnaise des Eaux took over the Merlin group’s SCM and SDEI for FF 1.8 billion at the end of 1990, Marc Michel Merlin obtained that he would remain president of the divested companies. Furthermore, he became responsible for Lyonnaise des Eaux regional operations
. It is just the case to note that in November 1995 Marc Michel Merlin was condemned for bribing Alain Carignon in relation to the Grenoble water supply and sanitation concession.

Since July 1984, the consultancy Merlin was awarded almost all the technical assistance contracts relating to the Aquapole concession. The consultancy carried out feasibility studies and assisted in the drafting of the concession agreement and the 3rd and 4th renegotiation, securing FF 1,047,474 excluding VAT out of a total value of FF 1,256,260 excluding VAT. Of the FF 208,786 excluding VAT which were not secured by the consultancy Merlin SIACLEF, partner to Merlin, won FF 200,000 excluding VAT. The competitiveness of the technical assistance contracts award procedure is therefore questionable
. 

In March 1985, the consultancy Merlin was awarded a contract for the technical supervision (“maîtrise d'oeuvre”) of the Aquapole plant construction. The contract, awarded in the absence of competition, represented a significant share of the total value of the construction works. The contract was preliminarily valued at FF 10.64 million excluding VAT, corresponding to 5.32% of the FF 200 million works. In its December 1997 report, the Rhône-Alpes Chambre Régionale des Comptes judged as “high” the 5.32% ratio between the consultancy remuneration and the total value of the construction works. The 26th April 1985 “concession” agreement reserved 7% of the works value to pay for the technical supervision of the works. As of 31st December 1993, total remuneration perceived by the consultancy after a revision of prices and fees amounted to FF 26.446 million. Remuneration of the consultancy Merlin may thus have contributed to inflating the costs of the Aquapole concession 
. 

On 30th July 1990, the syndicate of municipalities of the metropolitan area of Grenoble awarded a FF 889,500 five-year renewable contract for the control of the Aquapole concession to the consultancy Merlin. More precisely, the consultancy would assist in controlling the concessionaire SDA from the administrative, financial and technical points of view. Reports on the concessionaire finances were considerably late. Until October 1995, only eight months before the thorough renegotiation of the concession, the consultancy failed to criticise either the operation of the treatment plant or the remuneration of the concessionaire. The five-year contract was not renewed
.   

3.4.8 Renegotiation in favour of taxpayers and consumers

The elections of 1995 resulted in a change in political control in Grenoble, and the new majority negotiated some revisions to the contract in May 1996 and again in 1998:   

· more systematic information and greater transparency from the private operator, with penalties for failure to produce the required information. 

· SDA’s rate of return was cut from 14.31% to 9.70%, cutting prices by FF 0.63 pcm. 

· The municipalities raised a loan to buy investments already made at a favourable price of FF 81 million: this increased tariffs by FF 0.25 pcm; As a result, there was a net decrease in the price of wastewater of FF 0.38 pcm - a cut of 8%. 

Following the change of majority in 1995, renegotiation on 31st May 1996 led to the transformation of the economics of the contract in favour of the municipalities and consumers/taxpayers. This occurred as the municipalities judged the 14.31% return (“taux de rendement interne”) of the private operator as excessive. The main points of the renewed agreement were the following:

· the syndicate of municipalities redeemed the investments realised by the private operator for FF 81 million against an estimated value of FF 95.37 million (valeur résiduelle actualisée). The redemption of the investment was financed by taking out a loan to be repaid through increasing tariffs by FF 0.25 pcm;

· the remuneration of the private operator was reduced by FF 3.6 million for the period up to 2014 and adjusted by FF 1.4 million for the preceding period. SDA’s return degree decreased from 14.31% to a pre-tax profit of 9.70%. As a result, the price of wastewater decreased by FF 0.63 pcm although this reduction was partially offset by the FF 0.25 pcm increase to finance the redemption of the investment. The FF 0.38 pcm decrease amounted to 8% the wastewater price;

· the syndicate of municipalities strengthened their control on the private operator requiring more systematic information and imposing greater transparency on operations. Penalties were envisaged in case of failure to produce the required information. 

Due to the 1996 renegotiation, the municipalities saved an estimated FF 10.5 million per year, equal to a total FF 189 million (1996 value)
.

Further renegotiation on 10th July 1998 introduced higher service standards and reduced the remuneration of the private operator by 4.6%. This led to a reduction of FF 0.09 pcm in wastewater charges, from FF 1.82 pcm to FF 1.73 pcm
.

3.4.9 Remunicipalisation 

The 1997 report of the Chambre régionale des Comptes exposed in more detail how the wastewater contract was marred by numerous problems with performance and costs and lack of transparency. This prompted further action by the municipalities, culminating in re-municipalisation of wastewater services. Another renegotiation in 1998 introduced higher service standards, cut the company’s profit margins still further, reduced wastewater charges by a further FF 0.09 pcm
. In January 2000 a new municipal régie was created to take over sewerage services for the region from SDA, as well as sewerage for the city of Grenoble from SEG. Only the Aquapole treatment plant itself was left under a private contract with SDA
.  

On 1st January 2000, a new régie was created to operate sewerage in the 23 municipalities of the Grenoble metropolitan community (the Métro, or “Communauté d’agglomération Grenoble-Alpes-Métropole”). This involved a double remunicipalisation. Sewerage in the city of Grenoble itself, which had been the responsibility of COGESE/SEG, was transferred to the new régie. Sewerage operations in all the other districts, which had been privatised to SDA, were also re-municipalised to the new combined régie - with the sole exception of operation of the Aquapole wastewater treatment plant itself, which remained the responsibility of SDA
.   

Sewerage services are now provided by a régie à autonomie financière of the Métro community, which chose this organisational mode as it allowed the employment of workers with private employment status. Because the Métro had 372,500 inhabitants, it could operate pay scales for communities with more than 300,000 inhabitants, which allowed for offering its employees an equivalent remuneration to that enjoyed before the transfer. Day-to-day management of the régie was the responsibility of its director, a public employee of the undertaking. Strategic and policy decisions rested with the assembly of elected representatives of the metropolitan community, which would be advised by an operational council (“conseil d’explotation”). The operational council was to be composed by elected representatives for no more than one third, with the remainder constituted by qualified representatives of civil society
.  

As of July 2005, the régie à autonomie financière of the Métro community employed 77 workers and was to receive an ISO 9001-v. 2000 quality certification
.

Participation and Sustainability in Decision-making
3.5 Public participation in Grenoble

Public participation in Grenoble varied considerably across the four episodes, in light of legal provisions on public participation under different organisational modes. In Episode 1, the decision to award the “affermage” contracts to Lyonnaise was made irrespective of all social and political opposition against it and in the absence of transparency. Following the adoption of the decision, mobilisation of the opponents to the decision changed tactics, with new focus being switched to legal action requesting the annulment of the decision or tariffs charged by the private operator. However, public participation through democratic vote considerably affected decision making with the result of the 1995 municipal elections, which applies to both Episodes 2 and 4. 
The Grenoble committee of water consumers was not consulted about the establishment of the public-private operator SEG in 1996. Although the consumers committee had been established by Grenoble City Council with a consultative role on investments, tariffs and other service related issues, it was not consulted on any of the major decisions taken by the City Council such as sub-contracting of water and sanitation services to SGEA
. Also, the committee lamented the poor collaborative attitude of Grenoble mayor and city council. The few replies to the studies, notes, proposals and opinions the committee had sent were described as “incomplete if not irrelevant” (“réponses incompletes, voire hors sujet”)
. 

As regards stakeholder participation to decision making on water supply and sanitation operations, following the renegotiation of the “affermage” contracts and the transformation of COGESE into SEG, two consumer representatives were allowed to participate in the meetings of the Board of Directors, but without voting power and under an obligation not to reveal any information gathered in that capacity. It was only with the decision to terminate the semi-privatised contract and remunicipalise operations under a régie à personnalité morale et autonomie financière that civil society representatives and experts became full members of the Board alongside elected representatives. In addition, consultation took place through a commission competent for local public services, following the adoption of art. 5, LOI n° 2002-276 du 27 février 2002 relative à la démocratie de proximité (hereafter, art. 5)
. Art. 5 provided for local authorities covering a minimum of 10,000 inhabitants to set up consultative commissions on local public services (“Commission Consultative des Services Publics Locaux”, hereafter the Consultative Commission). The Consultative Commission is competent to receive information and advice on all public services delegated to a private operator or run by a municipal régie (with the exception of the régie directe, that is to say direct municipal management). In fact, a Consultative Commission was also set up to participate in the decision making process of the régie à autonomie financière operating sewerage services in the territory of the Métro community (see Episode 4). Public participation was strengthened by the fact that the assembly of elected representatives of the Métro, which adopted all decisions except from day-to-day management, did so with the advice of an operational council (“conseil d’explotation”) which included qualified representatives of civil society
.     

Public Participation in Grenoble 
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Sustainability

This section assesses how the decision making process in each episode addressed sustainability objectives, in terms of water supply and sanitation provision. Decisions are first taken into account in view of how their objectives directly relate to sustainability and of the motives informing their adoption. For example, not all objectives pursued by decision makers are necessarily conducive to water sustainability as a number of personal, institutional and stakeholders’ interests might prevail in the course of the decision making process. Subsequently, decisions are assessed in the light of the extent to which implementation of the adopted decisions succeeded in achieving set targets.

3.5.1 Sustainability of Final Outcome for Episode 1

3.5.1.1 Political sustainability

Political sustainability proved low, in the light of the lack of transparency, accountability and the absence of consideration of sustainability objectives in the decision to award the “affermage” contracts to COGESE. In fact, the decision was informed by illegal inducements, such as bribery, and fiscal considerations that, although not being illegal at the time of the decision, had no correlation with enhancing the sustainability of water supply and sewerage operations. 

The 30th October 1989 decision of Grenoble City Council to delegate water supply and sewerage to COGESE was biased by lack of transparency. Councillors voted without knowing the real nature of the contracts, based on a corrupt deal between the mayor Alain Carignon and Lyonnaise des Eaux. And in fact, on 1st October 1997 the French Conseil d’Etat annulled the 1989 City Council decision as this was taken on grounds of misleading information.

3.5.1.2 Economic sustainability

Economic sustainability proved low, in the light of the excessive costs of the contract which were not incurred in order to develop the system and improve service quality. 

3.5.1.3 Social sustainability

Economic sustainability proved low, in the light of the lack of public participation.

3.5.1.4 Technical sustainability

Technical sustainability proved modest, in light of the contained levels of investment carried out by COGESE in maintenance and renovation. The fact that the municipal régie REG could multiply investment levels for lower tariffs shows that the private operator could have devoted greater resources to upgrading infrastructure. 

3.5.1.5 Environmental sustainability

Environmental sustainability proved low, in the light of the private operator’s failure to provide the expected contribution to enhancing environmental quality. Lack of clarity in the water supply contractual agreement led to dubious practices in the fulfilment of COGESE’s duty to protect the environment. The contract established that COGESE would contribute FF 500,000 each year to the actions undertaken by the municipality aiming to protect the environment and prevent environmental risks. Instead of paying such sum directly to the municipality, COGESE opted for contributing in kind – a choice criticised by the Chambre Régionale des Comptes as the municipality lost control of the use of contributed resources. Not only did the operator contribute a slightly inferior sum than agreed upon for the period 1989 to 1994. COGESE also contributed with actions it should have performed at its own expenses under different contractual provisions or it undertook at its own initiative, such as the participation in various exhibitions. Furthermore, COGESE commissioned feasibility studies for projects the municipality had abandoned and failed to report in detail on the costs incurred. Other measures failed to meet expectations in terms of their environmental impact. For example, from 1989 to 1994 some FF 328,000 were spent on open visits to works and other events (“de visites d'ouvrages ou de journées portes ouvertes”) and more than FF 260,000 were spent on a fresco
.
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3.5.2 Sustainability of Final Outcome for Episode 2

3.5.2.1 Political sustainability

The political sustainability of the decision to renegotiate the “affermage” contracts with the private operator and set up a public-private company proved low, in the light of breach of the legal provision requiring to select private water operators exclusively through competitive tendering procedures. Furthermore, political and institutional sustainability proved low due to failure to take into account the consequences of the sentence ruling that the contracts had been awarded as a result of corruption. Corruption and the ensuing flaws in the economics of the contract would then be sanctioned by administrative rulings annulling tariffs charged by the private and semi-private operator, thus undermining the continuity of the “affermage” contracts.

3.5.2.2 Economic sustainability

The economic sustainability of the decision to renegotiate the “affermage” contracts with the private operator and set up a public-private water company proved modest, despite the fact that the private operator apparently obtained an advantageous deal. Recovery of losses sustained by COGESE for payment of entry fees, but also due to fictitious accounting and subcontracting, was guaranteed. Liabilities would be shared with local authorities, while all operations were subcontracted to the private operator who could thus continue to benefit from the contracts, while the costs were to be passed on to the public-private operator and eventually to consumers through tariffs or on to taxpayers. Such negative premises were offset when the municipality managed to regain control over SEG and the economics of the public-private “affermage” contracts between 1998 and 1999. Tariffs were in fact reduced and investments in maintenance and renovation started to increase significantly. However, it should be noted that both the reduction in prices and the increase in investments have to be seen as an indirect result of the administrative rulings which left the municipality with little choice other than resuming full financial and decisional control over SEG, rather than a natural consequence of the public-private “affermage” contracts as renegotiated in 1996.    

3.5.2.3 Social sustainability     

The social sustainability of the decision to renegotiate the “affermage” contracts with the private operator and set up a public-private water company proved low, in light of the limited scope and effectiveness of public participation. Transparency in the accounts of the semi-privatised operator prior to the 1998 municipal decision to assume complete control on SEG’s management and operations was also unimpressive. Eau Secours criticised accounts in the annual reports produced by SEG until 1997 for being vague (“sommaire”) and insufficient to evaluate water supply and sewerage operations in Grenoble
. Also, SEG restructured the financial section on its 1997 annual report so that comparisons with the previous years of operations were made difficult
. 
3.5.2.4 Technical sustainability

The technical sustainability of the decision to renegotiate the “affermage” contracts with the private operator and set up a public-private water company proved modest. In fact, as tariffs were renegotiated down following the renegotiation, investments in infrastructure maintenance and renovation increased especially after the decision to obtain public control over the public-private operator, but were not maximised.

3.5.2.5 Environmental sustainability

The environmental sustainability of the decision to renegotiate the “affermage” contracts with the private operator and set up a public-private water company proved modest. In fact, although tariffs were renegotiated down following the renegotiation, it is uncertain whether this resulted in optimised investment levels and measures aimed at enhancing environmental quality. Before the abolition of the private partner’s veto right and the acquisition of SGEA by the municipality, all efforts appeared to be devoted to recover losses sustained by the previous private operator COGESE and to pursue the commercial objectives of its mother company.
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3.5.3 Sustainability of Final Outcome for Episode 3

3.5.3.1 Political sustainability

Political sustainability proved high in the light of improved transparency, accountability and social support thanks to public participation.

3.5.3.2 Economic sustainability

Economic sustainability proved high in the light of increased investment for stable tariff levels, the minimisation if not the elimination of costs alien to service provision, as well as the reinvestment of all proceeds into the system. Investment levels in maintenance and renovation increased considerably in relation to the practice of private operator COGESE and satisfactorily when compared to the performance of public-private operator SEG, both before and after the municipality established its control over it. Conversely, REG’s pricing policy amounted to substantial efficiency savings passed on to consumers each year, when comparing REG’s tariffs to those applied by COGESE.   

3.5.3.3 Social sustainability

Social sustainability proved high, due to increased scope for and enhanced effectiveness of public participation. Greater transparency on water supply operations was made possible by detailed yearly reports on the general activities and financial accounts of the régie as well as on the price and quality of service rendered (both reports of 100 pages and more). Greater accountability was made possible by: a) the control of the municipality through the elected representatives sitting in the régie Board of Directors, and the monitoring of the municipal office responsible for the control of services provided under delegated management (“Direction de la Gestion Déléguée”); b) by public participation in the form of co-decision making, as a third of the members sitting in the régie Board of Directors are qualified representatives of civil society appointed by the city council; c) by public participation in the form of regular consultation with the Consultative Commission, in turn composed of a number of consumers and civil society organisations
. It should be noted that the yearly report on the price and quality of service rendered was subject to the approval of the city council and the Consultative Commission
.           

3.5.3.4 Technical sustainability

Technical sustainability proved high, in the light of reinvestment of all proceeds into the system, not only in infrastructure maintenance and renovation but also human resources and service quality.

3.5.3.5 Environmental sustainability

The environmental sustainability of the decision to re-municipalise water supply operations proved high, not only in light of the increased investment levels, but also of the initiatives adopted by the régie to enhance demand management. REG advises consumers on how to use water more efficiently and obtained a 20% reduction in the consumption of water by municipal users
.  
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3.5.4 Sustainability of Final Outcome for Episode 4

3.5.4.1 Political sustainability

Political sustainability proved modest in the light of the continuous renegotiations in favour of the private operator, paving the way for further renegotiations and providing the private operator with an incentive to seek still further advantageous concessions in the future and take advantage of the asymmetry of information with local authorities.

3.5.4.2 Economic sustainability

Economic sustainability proved low in the light of failure to achieve the intended fiscal objectives through tapping private finance (although it should be noted that fiscal objectives are not necessarily directed at addressing sustainability of water operations) and prejudice for consumers due to the continuous renegotiations of the deal. Although following the 1995 municipal elections the contract has been renegotiated in favour of consumers in terms of tariffs and through introducing more transparency, continued attempts by the private operator to divert resources from provisions to the mother company suggests that the incentive remains for the lessee to take advantage of the asymmetry of information with local authorities. Not to mention that the comparative evaluation of the business plan for the lease contract with the public alternative showed how the former was more costly.   

3.5.4.3 Social sustainability

Social sustainability proved low in the light of limited, if any, public participation.

3.5.4.4 Technical sustainability

Technical sustainability proved low in the light of the problems experienced with performance, irrespective of the relative cost of private operations. 

3.5.4.5 Environmental sustainability

Environmental sustainability proved low in the light of the problems experienced with performance, irrespective of the relative cost of private operations.
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4 City in Time

Decision making on water service provision since the late XIX century to the 1960s’ has been dominated by the imperative to secure sufficient supplies to a city in continuous expansion, both in terms of population and economic activity. In this sense, all decisions have focussed on how to tap adequate water sources and how to manage demand. As regards tapping water sources, a decision was made in 1882 to tap abundant and pure groundwater from nearby mountains (works were completed in 1884). Falling groundwater levels due to over-abstraction and the construction of a dam for hydroelectric purposes, together with the occurrence of droughts in 1911 and 1921, required further action. The first reactions to that were in terms of demand management: introduced by municipal regulations in the late 1880s’, in 1930 the adoption of metering became compulsory for all buildings worth more than FF 1,500 and all fountains were endowed with taps. Efforts were also made to increase water abstraction capacity and in 1947 a syndicate of Grenoble and a number of neighbouring municipalities (called SIERG) was set up and started to explore a number of technical alternatives including the use of surface water from a lake, first, and the construction of new wells for the abstraction from another groundwater reservoir then. It was only 6 months later, in May 1948, that the commune of Grenoble decided to leave SIERG as it was not sufficiently represented in terms of voting power. In fact, Grenoble was by far the largest commune and, although it contributed 50% of investment finance, it was only entitled to express two votes like any other member of the syndicate. Between 1965 and 1971, the municipality of Grenoble built three new wells abstracting groundwater from the reservoir already exploited. This solved the problem in terms of providing a sufficient supply for the city (the problem rather being now the overcapacity of the plants). When the decision to introduce private sector participation (PSP) was made in 1989 the infrastructure had almost entirely been paid for by consumers and taxpayers. 

It should be noted that from the late XIX century to 1971, decision making was dominated by technical considerations rather than ownership, the urban system remaining under municipal management until 1989. The possibility of creating an inter-municipal structure, always under public ownership but involving a plurality of municipalities was entertained briefly due to the difficulties in creating a mutually satisfactory institutional framework. SIERG is still active to date but Grenoble is not part in it.   

5 Conclusions and discussion of findings

The following appear to be general conclusions to be drawn from the Grenoble case study, which might have a broader relevance to enhancing sustainability through urban water supply and sanitation services reform.

1) If unchecked, the fiscal considerations of local authorities might produce a disruptive effect on the achievement of sustainability objectives. Decision makers should openly and thoroughly review the implications on sustainability of fiscal considerations and other objectives not directly aiming at enhancing the sustainable management of urban water services. The benefits of pursuing fiscal revenues should be fully assessed and compared with benefits foregone by other stakeholders than local government.

2) In the absence of full transparency, the introduction of PSP in its various forms might be associated with a risk that corruption and other less than legal inducements can affect decision making. This requires the strengthening of transparency and accountability at all levels of the decision making process, possibly including the representation of potentially competing interests through effective public participation.

3) Decision makers should carefully consider the risks of entering PPPs, in light of the asymmetry of capacity observed between powerful and experienced private operators and local authorities, the intrinsic asymmetry of information between private operators aiming at profit maximisation and regulators, but also the high transaction costs of exiting biased long term arrangements. The risk of facing multi-million compensation claims in case of unilateral termination, irrespective of the legal validity of original decisions, is a major constraining factor of local decisions on revising unsatisfactory reforms, resulting in delayed achievement of sustainability objectives.

4) The capacity of local authorities in adopting decisions on the reform of urban water services and scrutinising implementation of decisions made is a key issue to address. Public institutions like the regional audit body Chambre Régionale des Comptes might have an important role to play in that sense, whereas resort to private consultancies such as the cabinet Merlin appears extremely problematic where the private firm might pursue its own interests or prove an agent of the regulated private operator rather than the public authority that should in theory be the principal. This calls for strengthening public or municipal capacity rather than resorting to risky and controversial privatisation of governance.

5) Once that accountability, transparency and public participation are enhanced, public water operations appear to offer considerable potential to enhance sustainability. Within the public sector, a variety of organisational modes provide the possibility of choice among alternative structures which appears suitable to addressing local requirements in terms of reform. Elements of success in promoting sustainable water operations appear to be the following: sound management, including the adoption of no-dividend policies and ring-fenced finances ensuring the maximisation of reinvestment into the water system; a clearly defined framework providing for transparency and accountability in terms of strategic decisions adopted through democratic structures and operational decisions adopted by management; effective public participation beyond the mere consultation of stakeholders and possibly including co-decision making by civil society representatives. Involvement of stakeholders carrying broader and potentially conflicting interests, such as consumers and environmental associations, in the management of the water undertaking appear to strengthen both transparency and accountability and, importantly, guarantee that a plurality of sustainability objectives are taken into account in the course of decision making, thus allowing to address the complexity of reality and preventing the partiality of decisions to be informed around one-sided approaches.        
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